Opinion Use of Proxy vote for Nonprofit Organizations in Pennsylvania
This document outlines the source of the Pennsylvania Association of Nonprofit Organization’s (PANO) information concerning the use of proxy for Board member voting. 

PANO has taken the opinion of Donald Kramer, Esq. an attorney with the Philadelphia law firm of Montgomery, McCracken, Walker, and Rhoads, LLP and PANO Board member.  Mr. Kramer is well respected nationally as a source of “best practice” information on nonprofit law.  He is the editor of Nonprofit Issues, a nationally distributed publication on legal issues involving nonprofit organizations, has taught nonprofit law courses at several universities and colleges and is called upon to present at many local, statewide and national conferences. 

In an article published in the May 1–16, 2004 issue of Nonprofit Issues, Mr. Kramer provided a response to the question: “Can the directors of our nonprofit corporation vote by proxy?”  The response is as follows:

“In all probability, no.  Unless your state nonprofit corporation law provides specific statutory authority for proxy voting by directors (and only a few provide some limited authority to do so), the general rule is that directors may not vote by proxy.  Directors have a fiduciary duty to the organization and may not delegate the exercise of their fiduciary discretion to others.

Although most states provide that Members of a nonprofit (who have powers roughly analogous to shareholders of a business) may vote by proxy (sometimes only if permitted in the bylaws), the power is not generally conferred on directors.  Some commentators have suggested that directors could vote by proxy in limited circumstances, such as voting in an election of officers of the corporation, but we have found no case which upholds even that limited power without specific statutory authority.”

In a specific discussion with Mr. Kramer regarding this issue, Mr. Kramer assured PANO that the “general rule” is also the rule in PA.  Mr. Kramer acknowledged that he is not the final authority and recommended that an organization using proxy voting obtain a legal opinion from their own attorney to assure that the organization has thoroughly reviewed the practice and is not at risk. 

Previous discussions have been held with three other attorneys who serve on PANO’s Board, Michael Cherewka, Esq. of Harrisburg, Jack Owen, Esq. of Pittsburgh and Janice Anderson, Esq. (formerly with the with the PA Attorney General’s office, Charitable Trust Division).  These individuals also specialize in nonprofit services.  They are in concurrence with the opinion held by Mr. Kramer. 

PANO understands that, at present, there is no specific wording in Pennsylvania nonprofit law that states clearly that proxy is not permissible. At the same time, while the Nonprofit Corporation Law specifically authorizes use of proxies by Members of a nonprofit corporation, it does not include such authorization for use by directors.  Several legal sources have confirmed for PANO that there is no published judicial opinion in Pennsylvania which approves the use of proxies by directors. There is at least one recent case applying Pennsylvania law which recites that the use of proxies by directors does not comply with the law of the state, but application of the rule was not necessary to reach the decision in the case.

PANO discourages the use of proxy voting by nonprofit boards for the following reasons: 1) if a director is voting by proxy, he/she does not have the benefit of the discussion about the motion, which might change the outcome of the debate; 2) the director assumes the personal fiduciary responsibility for the vote given without having had benefit of the discussion; and 3) should a suit be brought against the organization involving a vote of the board, the organization might not be able to sustain the action if the outcome depended on proxies.
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